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I ntroduction
The human immunodeficiency virus (HIV), which causes the acquired

immunodeficiency syndrome (AIDShas evolved into a pandemic that militates against public
health on a global scaleln many countries, sex workers aterisk of beingexposed to HIV and
other sexually transmitted infectiofSTIs). Public healthexpertsbelievethat cooperation with
and among sex workers to prevent the spread of HIV and STIs among this particular community
is ahighly effective method irstemmingthe dissemination of these diseases. In this manner,
educatiorandoutreach to sex worker communities remain effectivenoustof the public health
operations of U.S. and foreigrased organization&riederike Strack of Hydraone of the sex
worker organizatios from Germanythat collaboraed with the World Health Organizatiorio
createa toolkit on HIV/AIDS prevention for ex workers" correctly emphasizes h a't , isex
workers know better than anyone else about the problems they face, the kind of language and
programs that work. Only by involvintpose within the sex industgan both sex workers and
clients be motivated to ake use of condoms and health cliri€s.

The WHO bolkit emphasizes key principles for work in the area of HIV prevention
among sex workers. Among these key principles are adopting gudgmental attitude,
ensuring that interventions do no harm, respei ng sex workersodé Vviews,
experiences, and involving sex workers in intervention and implementation métthudised, a

study undertaken by various researchers in conjunction with DMSC in Kolkatahlgbieghted

! The Wotd Health OrganizatiorSex Work Tool Kit: Targeted HIV/AIDS Prevention and Care in Sex Work
Settingshttp://who.arvkit.net/sw/en/contentdetail.jsp?I1D=204&d=sw(la%t visitedMar. 14, 2007).
2 The World Health Organization, Press Rele&y Online Tool Kit on HIV/AIDS

Prevention for Sex Worker6TZ, WHO and Sex Work Networks Share Information and Lessons Learned,
http://www.who.int/mediacentre/news/releases/2004/pr80/en/print(fastivisited

Aug. 4, 2006).
% The World Health Organizatio&ex Work Tool Kit: Key Principles,
http://who.arvkit.net/sw/en/contentdetail.jsp?ID=33&d=sw.0{188t visited Mar. 28, 2007).
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the importance of seksteem, empowerment, and education in regards to condom use and HIV
preventior: The study found thatlentity and selesteem, autonomy and mobility, perception
of diminished violence and discrimination, access to and control over material resontces, a
social inclusion and community participation all impacted condom use among the female sex
workers interviewed. Such findings fit in to the holistic model proposed by the WHO toolkit
and have been embraced by sex worker organizations worldwide

Studies have shown thathvere sex workers have poor access to HIV prevention services,
HIV prevalence can be as high as-@4° Evidence shows that targeted prevention
interventions in sex work settings can turn the epidemic around. In Thailand and Cafabodia
example, condom use rose to over 80% and HIV and STIs declined dramatically thanks to large
scale programs targeting sex workers and cliéritsorder to stave off the spread of HIV/AIDS
and STIs tgarticipants irthe sex industryincluding sex wekers and customerspoperation is
needed on the part of sex workers and public health professiDesigite proof that prevention
programs in sex work settingse effective to reduce the spread of Htvrrently only 16% of
sex workers have access ese services and around the wérld.

As it standspnumerouscurrent U.S. lawand policiedictaie howfederal funding

can be used to combat HIV/AIDS. These laws and policies in¢dludee Pr esi dent 0s

Plan for AIDS Relief PEPFAR, the Global AIDSAct of 2003 and the Trafficking Victims

* Nondinee Bandyopadhyay et. al., The Role of Social Inclusion and Community Development in Reducing
HIV/STI-Related Vulnerability Among Feahe Sex Workers in Kolkata, India,
http://who.arvkit.net/sw/media/Sex_Workers_in_Kolkata (i@t visited Mar. 28, 2007) (this study is part of the
WHO Toolkit).
® The World Heah Organization, Press Releabtw Online Tool Kit on HIV/AIDS
] Prevention for Sex Workersupranote 2.
Id.
"d.
®1d.
° United States Leadership Against HIV/AIDS, Tuberculosis, AND Malaria (Global AIDSFAdt) 10825, 117
Stat. 711,22 U.S.C.S. § 7601 (2003).
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Protectim Act of 2000° (with Reauthorizations in both 20Ggd 2005) and include funding
restrictionswhich are aimed abrganizations working with sex worker§hese restrictions
against actions or organizationsthat fipromote or support the legalization or practice of
prostitutiord'* aredetrimentatto public health and fly in the face e$tablishedest practices to
prevent the global spread of HIV/AIDEqually important is the fact that theyolate
establishd human rights normsBy placing a moral stamp against prostitution and requiring
organizations working with sex workers texplicitly oppose prostitution the Bush
Administration restricts necessary funding to productive effedsking toredue the sprad of
HIV, having a countemtuitive result.
I. U.S.StanceConflating Trafficking And Prostitution

In a December 2002National Security Presidential Directive the U.S.
Government adopted a strong stance against prostititibhe United States governmte
believes thaprostitutionfeedshuman trafficking and that the vast majority of sex workers want
to escape from this form of commercéhe U.S. Governmenbelieves that tolerance of
prostitution proviegs market opportunities for criminals who traffie@ple into prostitution.
Furthermore, the U.S. Government contends @hsystem ofegalizedor regulatedprostitution
would make it difficult for law enforcement officials to identify and penalize criminals who
engage in trafficking. Consequently, in #ir efforts to eliminate trafficking, the U.S.

government has unnecessarily anccoumately deemed forced trafficking beinterchangeable

1% Trafficking Victims Protection Act of 2000, Pub. L. No. 1886 Division A, 114 Stat. 1464 (2000) (codified as
amended in scattered sections of the U.Sl@d)dinafterTVPA]. The TVPA was amended and reauthorized in
Decenber 2003 by the Trafficking Victims Protection Reauthorization Act of 2003, Pub. L. Nel9%8L17 Stat.
2875 (2003) (codified as amended in scattered sections of the Ulg&f@inpfterTVPA Reauthorization].
™ United States Leadership Against HAIDS, Tuberculosis, AND Malaria (Global AIDS AcB. L. 108199, 22
U.S.C.S. § 7631(€R004.
2 Trafficking in Persons National Security Presidential Directive, NSPP&&ident George W. Bugbffice of
thePress Secretary, The White HoBeb.25, 2003, http://www.fas.org/irp/offdocs/nspdi/trafpers.htmi
13 United States Department of State, Office to Monitor and Combat Trafficking in Pérsbise Li nk Bet ween
Prostitutionand&x Tr af fi cking, 0 GI ob alwwhdtateayovir/m/eillB8A20.hin?2 4, 200 4)
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with all forms of sex work The U.S. governmeiits s i mp | i sgnores thamypiado a ¢ h
causes that lead men awdmen into sex workas well as th@ariedcircumstances surrounding
the nature and type of work engaged in by individuals along the sex work spectrum.

Based on this inaccurate conflation between prostitution and trafficking, the U.S.
Government decidetb implement restrictions on HIV/AIDS funding to organizations that work
with sex workersincorrectly believing thait was preventing trafficking. Instead of providing
necessary funding for organizations that empower sex workers to have real chaces, th
Government chooses to fumedworkablefi r e soa U e fiinitatiles thatattempt toforce all
sex workers tdeave prostitution without providing real solutions targer issues of poverty,
unemploymentyiolence, or female subordination.

In effect, he U.S. government usedIV/AIDS federal funding streamgo
implement their moral stance against prostitution by restricting mmnegganizations working
with sex workers ardr trafficked personaunlessthose organizationpublidy condemnall
forms ofsex work.
[l PEPFAR, Global AIDS Act, and Trafficking Victims Protection Reauthorization

Act

PEPFAR:

In 2003 George W. Bush initiateth e Pr esi dent 6s Emer genc

Relief (PEPFAR), an executive directive aimed at stemmingylthteal spread oHIV/AIDS .*°,

4 RonaldWeitzer,Moral Crusade Against®stitution SOCIETY, 27-32, 30 (March/April 2006).See als,

Empower Chiang Mai Report By Chiang Ma Thailand on the Human Rights Violations Women are Subjected to

When Rescued By Afftrafficking Groups Who Employ Methods Using Deception, Force and Codteina 2003)

available at:www.nswp.org/mobility/mpowef306.html

“The United States Presi den Abdbs PEHPRARNt/Avme.pepfd.dowabouf/ or Al DS
(last visited Mar. 21, 20Q7
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PEPFAR only targets 15 countri@swith $15 billion intendedio prevent 7 million new
infections, treat 2 million people living with AIDS related ilinesses, and provide care and support
for 10 million persons affected by AID'S

PEPFARendorses h e fi (AaBsBrience) fbeing faithfu] and ficondoms)*®
approach and gave President Bush an opportunity to scéte 0 million abstinence crusade
that he had promoted as GoverforTexasinto a billion dollarprogram throughougfrica..*®
PEPFARpromises that 33 percent of all funds are spent on abstipeasetion and that faith
based organizations can receive funding even if they refuse to talk about or provide
contraceptiof? Most of the funding regients reported that fulfilling this percewe
requirement presents challenges to their ability to respond to the local cultural and social norms
and thus can undermine the integrated nature of HIV/AIDS prevention programs.

Therefore, PEPFARs deficientin that it does not consider best praets in
public health and human rights standardsawigs sex work.It restrictsU.S. funding against
organizations that do notenouncehe practice of sex work. In this wayEPFAR compels the
viewpoints,activities and operations of organizations wogkeffectively with sex workers by
requiring them to adopt an amrostitution stance, resulting in constitutional violations against

U.S-based organization8y mandating a antkprostitution stanceand discounting proven

18 PEPFAR Watch: Promoting Accountability of US Global HIV/AIDS Programs Through Information and

Advocacy,Focus Country Facts and Briefs,

http://www.pepérwatch.org/index.php?option=com_content&task=view&id=55&Itemid@dast visited Mar21,

2007). The following countries ao®vered by PEPFAR: Botswana, Cote d'lvoire, Ethiopia, Guyana, Haiti, Kenya,

Mozambique, Namibia, Nigeria, Rwanda, South Afri@émZania, Uganda, Vietham and Zambia.

" PEPFAR Watch: Accountability of US Global HIV/AIDS Programs Through Information and Advoddwy, is

PEPFAR? http://www.pepfarwatch.org/index.php?option=com_content&task=view&id=12&Itemidia

visited July 24, 2006).

8 USAID, The ABCs of HIV Prevention
http://www.usaidgov/our_work/global_health/aids/News/abcfactsheet.(iamt visited July 24, 2004).

YKerryHowleyy, Foreign Al DS: Amer i caREASON GNLKE k. 2,2006,i al Engi ne

http://www.reason.com/links/links030205.html

20
Id.

2 United States Government Accountability Offi&gending Requirement Presents Challenges for Allocating
Prevention Funding Under the Pr,&A00688 Apdl00Ean®ir gency

Pl
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methods against HIV that involtke cooperation of sex workerkjg global initiative engenders
negative public health outcomes by maksgx workersnore vunerable to HIV/AIDS infection.

This initiative has given impetus to the creation of a cluster of laws and policies
with similar restrictionssuch as the Leadership against HIV/AIDS, Tuberculosis, and Malaria
Act (Global AIDS Act)of 20032 and the Trafficking Victims Protection Reauthorization Act
(TVPRA) of 2005* These laws and policies are mutually reinforcing and theaictige effect
of this policy agenda hassulted imradverse health outcomes.
Global AIDS Act:

In May 2003,based on the Presi dieenitSoGongkr&sP FAR
passed the United States Leadership against HIV/AIDS, Tuberculosis, and Malar@la%al (
AIDS Act),* whichexplicitybar s t he use of federal funds to
| egali zation or ©practi ce? orhe lgwrremsiresi organtzations o r
receiving U.S. HIV/AIDS funding to adopt a policy expligiopposing prostitutionUnder this
new requirement, even organizations whose prevention and treatment programs for AIDS have
nothing to do withsex workmust now certify in writing their acceptance of the pledge or face a
funding barf®

Organizations thado not denounce prostitutioare in the position of losing
substantial amountsf funding thereforeimpeding their efforts to prevent the spread of HIV
among sex workerand to the general publiand undermining efforts to promote the

fundamental humanghts of all persons.

2 United States Leadership Against HIV/AIDS, Tuberculosis, And Malaria (Global AIDSFAdt) 10825, 117
Stat. 71122 U.S.C.S. § 7607682(2003).

2 Trafficking Victims Protection Reauthorization A&, L. 109164, 119 Stat. 35582 USCS § 710{2005).

4 United States Ladership Against HIV/AIDS, Tuberculosis, And Malaria (Global AIDS At). 10825, 117
Stat. 71122 U.S.C.S. § 7607682(2003).

#|d. at 22 U.S.C. § 7631(e).

% Michael M. Phillips,Bush Ties Money for AIDS Work to a Policy Pledyé\LL ST. J,,Feb 28,
2005, at A3available at http://www.tdpf.org.uk/MediaNews_LatestNews_28 02_05.htm


http://www.lexis.com/research/buttonTFLink?_m=fc1fe983d6e6db1b7698c8f0d59c1dc4&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bUSCS%20Popular%20Name%20T-282%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=22%20USC%207101&_fmtstr=FULL&docnum=9&_startdoc=1&wchp=dGLbVzz-zSkAt&_md5=db1a794643fbd1d8305c0787e47e8c62

The Global AIDS Act is currently applicable to foreign NGOs receiving bilateral
U.S. HIV/AIDS funds and U.$based NGOs working abro&tiCurrently, the restrictiondo not
apply to multilateral organizatioriacluding the GlobaFund to fightAIDS, Tuberculosis and
Malaria,the World Health Organization (WHO), International AIDS Vaccine Initiative, and any
United Nations agency, although an attempt was made previnuskpand its applicatioff In
May 2005, the Centers for Disge Controlannouncedunding restrictions on UNAIDS and
WHO subgrantees, which were later abrogated after widespread public denuntiation.

Most of the $3.2 billion that President Bush has asked Congress to appropriate for
international HIV programs channeled through the U.S. Agency for International Development
(USAID) and the Department of Health and Human Services (HHS) to private organizations and
other health groups working in developing natidfisTherefore in January 2003, in order to
ensuremplementation by USAID field officeshenSecretary of State Colin Powell sent a cable
to offices worldwide outlining the new U.S. government mandate restricting all future funding to
organizations not explicitly opposing prostitution. Mr. Povgéditedthat the AB@ abstinece,
being faithful, andcondom$ approach should be implemented. In his memo, Powell directly
states that fiorganizations advocating prostit
support the legalization of prostitution amet appropriate partners for USAlanti-trafficking
grants and contracts, or sub grants andcauttracts>®!

The Global AIDS Act,as well as relevant).S. State Department memos and

official USAID policies,areviewed by many organizations workinggiobal public health as a

" Consolidated Appropriations Act of 2004, Pub. L. No.-188 (2004), amending Global AIDS Act 301(f).
2 Center for Health and Gender Equityplications forU.S. Policy Restrictions for Programs Aimed at
Commercial Sex Workers and Victims of Trafficking Worldyites. 2005)
E\gttp://www.genderhealth.org/pubs/ProstitutionOathImplications.pdf

Id.
%0 phillips, supranote 26, at A3.
31 Cable from Colin Powell, &retary of State, U.S. Government, to USAID field offices worldwide (Jan, 2003)
(Excerpt of cable on file with the Sex Workers Project at the Urban Justice Center).



slippery slope thawill have disastrous public healtonsequence®rganizations advocating for
the rights ofsex workers maintain that the Global AIDS Act operates in opposition to human
rights norms and best practices in publialtte
Trafficking Victims Protection Reauthorization Act:
Because of thepervasive tendency to conflate trafficking and prostitutibwe, t
Bush Administrationds strong santeraffickeng agai nst P
The Traffickng Victims Protection Reauthorization Act (TVPRAY 2003 prohibits U.S.
funding for organizations thad pr o mot e, support, or advocate t
pr ost i*tThet TVRRAof @003 is fraught with mideological agenda which endorsée t
views of the Christiaand conservativaght as it concerns sex work
These funding restrictions mandated by the TVPRA bar organizatising a
framework based onuman rights to maintain public heaftbm employingproven best practice
methodsto engage withtrafficking victims NGOs and organizations fighting trafficking are
likely to be working against the stigmatized, underground nature of illicit prostitution, but they
cannotaccept U.S. funds unless they condemn the prattid@erefore, de to flawed reasoning
conflating prostitution with trafficking, organizations working to aid and empower victims of
trafficking lose necessary funding to stave off heedflated and othelnarms surrounding sex
work.
V. Proponentsof the Anti-Prostitution Pledge
Proponents othe abstinencefrescué-oriented and abolitionist views of sex

work tend to favor the mandates of the ARtpstitution Pledge and subscribe to éneoneous

32 TVPA Reauthorizatior22 U.S.C. § 7110(g) (2) (2003).
% Howley, supranote 19.



view thatthe harm reductionempowerment and human righteodels perpetuatexploitative
commercial sex

Oddly enough, the Christian conservatiight has banded together witadical
feministsto argue thatrafficking in persons is inextricably linked wigexwork. Abolitionists
view sexual commerce as degrading and dehummay characterizing sex work and trafficking
in persons interchangeably as ferm f modernd a'y s 13*a Aneassymption is made by
abolitionists that all sex workers are victimized and never elect to engage in sex work out of
decisions based on theieeds,but rather seek to escape this practice. Abolitionists do not
realize that, in sharp coast to trafficking victims, the majority afex workers are not coerced
or forced into unwanted sex acts.

Thosewho favor the AntiProstitution Pledge argubat abolition of prostitution
rather than risk reductigmust be at the forefront ¢il\V/AIDS and STI prevention efforts of
public healthorganizations

Therefore, as stated earliehgtBush administration is barring private American
AIDS organizéions and foreigliNGOs from winning federal grants to provide health services
overseas unless they pledge their opposition to prostitution, as part of a lwoaservative
effort to apply conservative values to foreigssistance programs.international Justice
Mission and othereligious andconservativegroupsare promoting the idea that young women
can and must be saved not just from HIV, but from the sex indiisély. Donna Hughes, a

womends studies professor a ys HIVIAIDS édlucatioreis si t vy

3 United States Department of State, Office to Monitor and Combat Trafficking in Pessgmanote 13.

% Phillips, supranote 26.
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wasted on women who have no voice or power ag

only humane, ethical interventich.

Restore Internationaa faithbased Christian organization whose goal is to rescue
and firehabiltated those who have bedorcedinto prostitution has maligned SANGRAM, an
Indian organization that has worked effectively with women in prostitution for over a decade.
Restore | nt eSrAMatRIAdVN aslnbesa ra nctaimpai gn combi ned
to accept u. S. fundi ng has neg aability te éffectivelynp a c t
work with sexworkersto stem the spread of HIV/AIDE These approaches worry many
public health experts who believe thié spread of HNAIDS can only reastically be stopped
by working within and among sex worker communities, not hyeining and dehumanizing
them. As Dr . Peter Piot, di rector of UNAI DS,
[communities]. It is tosupport thend®®

Furthermore those whofavor the Anti-Prostitution Pledgenaccurately reason
that the harmreduction model of prostitution encourages the practice of sex work and increases
the market demand for the profession causing a rise in persons trafficked into commercial sex.

The argiments articulated by the abolitiorssto not hold up to scrutiny. Best
practices in public health and human rights norms suggest that harm reduction is a more
compelling model than thabstinenceonly approach as it relates to the spread of HIV/AIDS and
STIs among commercial sex workéfsThe abolitionist approach to public health treats the

symptoms rather than the etiology of sex work. TheAmb Prostitution Pledge arguments

% Amy Kazim, Deliver Them From EViFIN. TIMES LONDON, July 10, 2004, at ayailable at
http://search.ft.com/ftArticle?quergkt=deliver+us+from+evil&aje=true&id=040709005495

Mena Seshu, ASANGRAM St amvaéabecant s, © (June 19, 2005),
http://www.genderhealth.org/pubs/SANGRAMStatements. pdf

3 Geoffrey Cowley, The Life of a Virus HunteNEWSWEEK, May 15, 2006, at 5&yailable at:
http://www.keepmedia.com/pubs/Newsweek/2006/05/15/1544855?extID=10032&o0lilD=213

¥Seeinfrai Har m Reductiond section below fode.L.a further dis
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counter the proven need for a more complex and humgats-based understamdy of sexual
commerce. The greater success in stemming the spread of HIV/AIDS among sex workers met by
organizations opposed to the Ad#tostitution Pledge evidence a more sophisticated
understanding of the root cassad everyday realties for those iorg within the sexndustry.

In fact, one religious organization, Christian Aid, has decided to adopt an
alternate comprehensive approach to HIV called SAVE: Safer practices, Available medications,
Voluntary counseling and testing, Empowerment throwdjication. Christia\id sees HIV as
a virusand not a moral issue and believes the response to HIV should therefore be based on
public health measures and human rights princiffles.

One example of the misdirected efforts by the combination of consewaine
radical feminists lies in the effects of the gmtostitution pledge in Cambodi&rior to the new
U.S. government funding requireme@ambodia hd fought successfully to reverse thdvance
of HIV. According to UNAIDS, 3.3 percent of the courirg adul t s were infect
1998, but this has dropped to 2.6 percent in 2002, thanks to an aggressive campaign to promote
condom use duringllapaid sexual encoun®t Al t hough Cambodia still
highest HIV rates, efforts to protecondoms during commercial sex are under attack from an
unlikely alliance of radical feminists and Christian social conservatives who accuse humanitarian
groups of fiaiding affd abetting the slave trad

Many health groups charge that the administramd Republicans are imposing
their social agenda on a medical crisis. Susan Cohen, director of government affairs for the Alan

Guttmacher Institutepbserves thai Soc i a | conservatives inside al

“OChristan Aid,Chr i stian Aidés HIV Unit Replaces ABC,(Mar.t h SAVE
21, 2006) http://www.christiaraid.org.uk/news/media/preed/060321p.htm

1 Kazim, supranote 36, at 2.

2 1d.
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are going way beyond trying ttransform what the government funds to focusing on who the
government funds®™ The moral stance against sex workers worries many health experts who
believe thissimplistic attitude towards prostitution will only increase the worldwide spread of
HIV/AIDS.

V. Opponentsof the Anti-Prostitution Pledge

Opponents of the anfirostitution pledge favor the utilization bfrm reduction
and empowerment strategies asdampiona nonstigmatizing human rights approacihese
advocates and organizat®nse methosl that have beeproven highly effective in engaging
with sex workersresulting in marked reduction in the transmissiofiBf/AIDS.** Sex work is
more likely to result in high rates of HIV transmission when associated with female poverty,
high rates of exually transmitted infections, limited access to health care services, and/or high
rates of unprotected sex with clients who then spread the diseaserisdg@artners and others
in the general populatiof.

Organizations working with prostitutes do restcourage prostitution but instead
seek to improvev o r k leealth @or example, by enabling sex workers to negotiate condom use
with clients and thus reduce risk of infection to both groups) and to provide prostitutes with the
skills and opportunities reeled to find other means of survival if they so chd®s@he most
effective organizations working with sex workers to prevent the spread of HIV/AIDS engage in a

range of strategies and activities intended simultaneously to protect basic human pgbfgeof

“3 Phillips, supranote 26, at A3.

“ The efficacy of various models in India, Brazil, and Thailand will be discussed in the cepatific sections

below.

> Cheryl OversSex Workers: Part of th®olution. An Analysis of HIV prevention programming to prevent HIV
transmission during commercial sex in developing coun(#i862), http://www.nswp.org/pdf/OVERS

SOLUTION.PDFE

“6 Center for Health and Gender Equityprking with Women in Prostitutio A Critical Dimension of HIV
Prevention(April 2003), at 3 http://www.genderhealth.org/pubs/SexWorkersHIVPreventionApr2003.pdf
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working in prostitution ando provide meaningful alternatives to livelihoéar those who want
them*’

Instead of explicitly opposing prostitution, organizaidhat seek to stem the
spread of HIV/AIDS prefer proven effective harm reduction modes ise human rights and
empowerment mechanisms in a rgiigmatizing manner.

Harm Reduction

Opponents of the AntProstitution Pledge argue that hareduction is a best

practicss model and funding should not be eliminated for organizations implengetiis

approach. Harm reduction as an approach to HIV/AIDS and STI prevention is defined as a

met hod that Aoffers individuals the opportuni
possible han. ®Har m reducti on i s a,lsafepandieespensivelstategya s a
to avoid risk, mitfgate harm, and save |ives.

Using a harm reduction model in interactions with sex workers, the risks
associated with commercial sex are reduced with an eye teemapdweringsex workes to
protect themselves against STI and HIV/AIDS transmission and thus stop the spread to their
customers and the general public.

Harm reduction as a public health intervention model involves reducing the health
risks and harms surrounding sex work. Organizations thak with sex workers use harm
reduction principles to help fAsafeguard sex w
benefited from drugi s e har m °% édyanizdtione working with sex workers in

stemming the spread of HIV/AIDS use harm rd@uctinterventions such as occupational health

47

Id.
8 peter A. NewmarReflections on Sonagachi: An Empowerri@ased HIVPreventive Intervention for Female
Sex Wokers in West Bengal, IndivVOME N6 S ST UDITERRY. §dll BIRNo. %: 170 (2003).
“9Michael L. Rekart,SexWork Harm Reduction THE LANCET. Vol. 366, No. 9503: 2130 (2005).
50

Id. at2123.
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and safety guidelines for brothels, distribution of male and female condoms, training in eondom
negotiating skills and safety tips for streised sex workers as HIV/AIDS preventative
strategies”

Many HIV/AIDS groups say the best way to limit the disease is to acknowledge
that some people inevitably engage in risky behavior tAnd health workers should try to
mitigate the harms dhese activities? Empirical evidence of public health operations invadvin
sex workers highlights the greater efficacy of the heeduction model in countering the spread
of HIV/AIDS among sex workersSpecific examples of such successful programs are discussed
below.

India: By bringing a harm reduction model to bear on mubealth interventions
in India, the Sonagachi projecan HIV-prevention program in Calcuftdas significantly
lowered HIV seroprevalence rates among sex workers in the Hiynan Rights Watch
estimatedt h a t t he Sonageachddimore thaB,(O@ persoé Wwarksg in the
commercial sex sector at risk of HI*OWh er eas fHIV seropreval ence r
among sex workeisn  Del hi , Pune, and Chennai 0 in ACalc
the nexus of many national truck rest and home to an extensive red light district, the HIV
seroprevalence rate among sex workers is estimated at.b¥.9%

The Sonagachi project couples harm reduction principles with empowerment
strategies to minimize the health risks of sexually tranethittiseases among sex workers.

Accordingtoonestudy fial ong the | ines of harm reducti on

d.

*2 phillips, supra note 26, at A3.

3 Human Rights Watch,).S.: Restrictive Policies Undermine A#iDS Efforts: Mandatory AndProstitution
Pledge Threatens Lives of Sex Workers and Trafficking Vi¢kitag 18, 2005),
http://hrw.org/english/docs/2005/05/18/usdom10978.htm

** Newman,supranote 48, at 168.
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the immediate harm to sex workers from HIV and STDs by empowering them to protect
t hemsel ves sSgpaiamgsatc hHh Eawrs ok eor stopetdewspread of HIV among
women and men in prostitution in part through strategies intended to earn their trust, reduce their
social isolation, increase their participation in public life, and confront stigma and
discrimination®

Signficantly, Sonagachi projechas beenwidely credited as one of the best
examples of an effective HIV prevention program, as it holistically addresses both theshort
issues necessary to reduce infection, as well as thetéomgissues related to varability of
women involved in the sex industr.

Brazil: Furthermorethe Brazilian government has embraced the tenetsioh
reductionand labor rights in regartb fighting HIV infection among sex worketBr azi | 6 s
harm reduction HIV/AIDS prevenio and treat ment programs ar e
Nations to be the most s uwcAccerdirgftouclirrerit estimatese de v
there are at st 600,000 people infected with HIV in Bra4iut that is only half the number
forecasted p the World Bank a decade a¥b.Through statdunded sex education and
prevention workshops, the distribution of free condoms, and informational pamphlet

dissemination, Brazil has managed to effectively reduce the HIV/AIDSthateighoutthe

55
Id. at170.
* UNAIDS, Female Sex Worker HIV Prevention Projects: Lessons Learnt from Papua New Guinea, India, and
BangladeshUUNAIDS Best Practice Collection, Nov. 2000, at8J, available at
http://data.unaids.org/Publications/IRDb05/JC438-emSexWdk_en.pdf

57

Id.at 59.
8 SeeBill HinchbergerBr azi | i an Sex Wor ker s, BRAZLMAX.QOMuUQTn19, 2008, ey Or gar
http://www.brazilmax.com/news.cfm/tborigem/fe_societiZB( c hr oni cl i ng t he sex wor ker s
Brazil, as wel |l as the Brazilian governmentds response

implement necessary programSgealso, Gabriela Leite, Video: Taking the Plezlg
http://sexworkerspresent.blip.t{fast visited Mar. 28, 2007).
%9 Reel MonteWhere Prostitutedlso Fight AIDS Br azi | 6s Sex Workers Hand Out Co
Ideological Line WASH. POSTA14 (March 2 2006) available at http://www.washingtonpost.com/wp
glovn/content/article/2006/03/01/AR2006030102316.html

Id.
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country. A working partnership witteex workerss s a key reason that (o
prevention and treatment programs are considered by the United Nations to be the most
successful in the developing wofftdl. Ref er encing Brazil 6s success:
efforts, Mari angel a Si mao, deputy director of [
she isfi c o n v it ia & resdlt of the way the government has responded because they provide
information and resources, aBas8” dono6t enter in
However in late February 2006, Brazil received a letter from USAID declaring
the country ineligible for a renewal of a $48 million AIDS prevention gifahiey did not agree
to the AntiProstitution Pledg€® Not willing to budge on their highly seessful HIV/AIDS
prevention methodsBrazil became the first country to take a public stand agaiesBtish
administration's requiremersind rejected thé&48 million for its AIDS programs’  Brazil
refusedto agree to a declation condemning prostitain because itgovernment and many
AIDS organiations believe such a declaration would be a serious barrier to helping sex workers
protect themselves and their clients from infection.
Thailand: In Thailand, an effort to promote condom use in-lrgdt districts
reduced new HIV infections from about 143,000 a year in 1991 to about 20,000 in 2003, saving
millions from the disease and winning plaudits as a model for the rest of the developinf’world.
Activist groups such as EmpowEpundatiorhaveorganizedsex work communities, advocated

for safe workpractices andequal right$® and have voiced their opposition to current U.S.

.

2q.

.

*d.

% Kazim, supra note 35.

% Empower Foundation HomePadtp://www.empowerfoundation.or@last visited Mar. 28, 2007)See also,

Video: Taking the Pledgéittp://sexworkerspresent.blip.(The video discusses the current situation in Thailand and
the work of Empower).
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policiesr egar di ng # r°a BSuth gaoopd are ievaluableeto kbcal communities, and
continue to provide services premised a harm reduction model, despite societal backlash
and/or political oppositiofi’

Human Rights

Advocates opposing the Arfrostitution Pledge contend that this policy is in
violation of thefundamental human rightd sex workers. The AntiProstitution Pledge is at
oddswith a corpus of international human rights instruments and laws such as the Universal
Declaration of Human Rights (UDHR), the International Covenant on Economic, Social and
Cultural Rights (ICESCR) and the Convention on the Eliminatidn Al Forms of
Discrimination against Women (CEDAW).

The rights emanating from the UDKR, 1inc
freedom from Ainhuman or degradi ngdo tareeatemremd &
by these US laws and polisiedemanding organizations to take a moral stance against
prostitution. Access to healthcare is a fundamental human right as statedidte 25 of the
UDHR®® and the constraints wrought by the ARtiostitution Pledge deprive sex workers of
their basic mht to health. Furthermore, the AdRtrostitution Pledge is at odds wiglticle 7 of
the UDHR, which protects the right to freedc
protectioff of the | aw. o

Article 6 of t he | CESCIR elaboratingotiganstaree s t h

should take steps that include technical and vocatiguidiance and training progranolicies

%" Empower Chiang Masupranote 15.
% See generallyMelissa DitmoreTrafficking in Lives: The Impact of New International Aftafficking Laws in
Asia, TRAFFICKING AND PROSITUTION RECONSIDERD: NEW PERSPECTIVE®N MIGRATION, SEX
WORK, AND HUMAN RIGHTS (Kamala Kempadoo, ed. 2005).
jz Declaration of Human Rights&sen. Assembly. Res. 217A (1,11), Art. 26.N. Doc. A/810 (1948)

Id atArt. 7.
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and techniques to achieve steady economic, social, and cultural development and full and
productive employment under conditions esafarding fundamental political and economic
freedoms to the individual* Other fundamental human rights embedded in Article 11 of the

| CESCR include guarantees to AdAthe right of e
himself and his family, includg adequate food, clothing, and housing, and to the continuous

i mprovement of "lAitalil8 of the ICBESCR tays out the right to education

that sex workers are entitled to as human beings.

Whereasmany international human rightsals la&k enforcement power and
implementation rests on the pimal will of governing bodieslaws and policiegmplemented by
the US. governmentcompel observancas noncompliance results the loss of necessary
funding. The limited range of public healthterventions sanctioned by the Global AIDS Act fly
in the face of best practices and human rigltsns,forcing recipient organizations to adopt less
effective HIV/AIDS and STI preverdn strategies. This in turn has an adverse effect on the
health of sexworkers by furthering the spread of HIV/AIDS into the wider public, thereby
negatively affecting global public health.

Through its proscription of harm reduction, which involves empowerment and
peereducation, the AntProstitution Pledge counteractsnman rightsand severely undermines
public health efforts.

Empowerment

Empowerment and harm reduction share a synergistic relationship. One of the

hall marks of harm reducti on i-determieaiop.€histightt or t h

is al® a core concept of empowerment.

" International Covenant on Economic, Social and Cultural Rights (ICESCR) Gen.Assembly Res. 2200A (XXI), at.
6 (1966.
21d.at Art. 11.
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The harms associated with sex work can be minimized through the empowerment
of sex workers.An individual who is empowered to make/her own decisions will beetter
equippedto protect hisher health and to enact harreduction strategi€s. The goal of
empowerment is to provide real opportunities for sex workers through services such as job
training, language skills, access to health services and protection from violence. Current
legislation is antithetical to bestgmtices that promote empowerment.

Organizations using empowerment mechanisms to provide opportunities to sex
workers work to provide persons in prostitution with new skills essential to moving out of the
commercial sex sector, to secure legal rights af m@d women in prostitution to be free from
violence and discriminatiorand to empower them to demand universal condom use, thereby
preventing the further spread of HIV infection These initiatives focus on promoting the
fundamental human rights and tkaof persons working in prostitution, but do not equal the
promotion of prostitutiod?

Empowerment schemes, such as voluntary education programs, intended to
provide sex workers with economic alternativeseéa work are being negatively affected byeth
gover nment policy. For exampl e, NGOs i n Camk
Englishlanguage classeswhich could provide a path out of sex werfor fear that they would
be seen as pr o MolLikéwise acpordiagsta thet Qerttiir blealthéaa Gender
Equity, the interventiorstrategies of EMPOWER Thailandn organization that assists women

working in prostitution to obtain higechool diplomas anjibb skills’® have been jeopardized as

3 Newman, supra note 48, at 170.

" Center for Health and Gender Equisypranote 28.

> Center for Healthrad Gender EquityRestrictive U.S. Policies Undermine AASDS Efforts:
Mandat oPyoédAntution Pledgeb6 Threatens JMay#8s200bf Sex Wo
http://www.genderhealth.org/pubs/PR20050518.pdf

"6 Center for Health and Gender Equisypranote 46.
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a result of the AntProstitution Pledge. Inhert, the AntiProstitution Pledge can be said to have

a perverse effect on the public health operatiand empowerment goalsf organizations

working with sex workers.As Elizabeth Ngugi, a nurse working with sex workers to prevent
sexually transmitted i seases i n Majengo, Kenya, said, nYo
choices. You have to give them thewerand thetoolsd’”

Womends Net wo rakgrodp miCambadiansex warkerswho have
bancedtogether to improve the conditions foetthousands of women and men who have little
chanceof getting out of the sex trade. This is an organization that the U.S. government once
supportedbut due to the new funding restrictions will no longer provide supporRosanna
Barbero, the drivingforce behind this networkviewst he or gani zat iimgnos mi
Cambodian prostitutes not from the sex trade, which she sees as virtually impossible without
fundamental economic and social changes, but from their feelings of despair, isolation, and
powerlessnes® Bar bero strongly believes that At he b
these women is to respect what they do, but work very hard to eliminate the criminal elements,
the exploitative el ements. erSan eppartonityttd gaim e st h
dignity, a voice, a face, you will never achieve a reduction in HIV/AIDS among the sex worker
populationd’

Al t hough the U.S. government once saw n
began requesting that steme downthedt or i ¢ about sex workerso ri
the word empower ment and to begin callbng sex

Eventually becoming frustrated with the requests, the network renounced its U.S. fiinding.

" Cowleysupranote 38, at 56.
8 Kazim, supranote 36, at 5.
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Stigmatization

Opponents of the AndProstitution Pledge suggest that the-pbstinence agenda
is myopic insofar as it alienates sex worketbe very population essential to prevent further
spread of HIV/AIDSby furtherstigmatizing sex work

Women men ard transgender persons prostitution are among the most
marginalized persons in any societgocial stigmampactshelp-seeking behavior. Sex workers
are confronted with violence, discrimination, and harassrogntlients and law enforcement
officials. They are often reticent to seek assistance from outsidelsding NGOs, for fear of
severe stigmatization, fines, and incarceraffowhen a health clinic first opened in Majengo,
Kenya in the 1980310 onesought out itservices After years of beip demeaned by imperious
doctor s, the districtods 2, 0000 evenireewwreatmledt r s h a d
for sexually transmitted diseas€Requiring health professionals and international development
organizations to judg@eand pronounce thedtisapproval o the very people they are trying to
help could damage the trust between health professionals eseinibst in need® Research
done bythe Sex Worker Education and Advocacy Taskfo(G&VEAT) with sex workers in
South Africa in 2005 found thalhe stigma sex workers face and the need to hide the work they
do blocks sex workers from accessing formal services or from disclosing the natuiewbtke
from service provider&

Implicit in the AntiProstitution Pledge is thdenunciationof the ived and

embodied experiences of sex workers. The public condemnation of sexual commerce that

8 pathfinder Internationallhe AntiProstitution Loyalty Oath: Underming HIV/AIDS Prevention and U.S.

Foreign Policy,
http://www.pathfind.org/site/PageServer?pagename=Priorities_ Advocacy Fact Sheets_AntiProstitutionLoyaltyOat
hé&printer_friendly=1(last visited Mar. 26, 2007).

82 Cowley, supranote 38, at 56.

8 pathfincer Internationalsupranote 81

8 Nicole Fick,Coping with Stigma, Discrimination, and Violence: Sex Workers Talk About Their ExperiSeges
Worker Education & Advocacy Taskforcéttp://www.sweaorg.za/docs/coping.pdfast visited Mar. 28, 2007).
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organizations working with sex workers are compelled to adopt under US laws and policies
heightenthe stigmasurrounding sexvork. Requiring organizations to @got these policies
makes it extremely difficult, if not impossible, to establish the trust necessary to psewises
to these hardo-reach group&® Any antiprostitution declaration by organizations working in
the sex sector has the potential to idgnd alienate the very people these organizations seek to
assist, making it very difficult or impossible to provide services or assistance to those’t risk.
Therefore many AIDS organizations are reluctant to issue a statement condemning

prostitution kecause they work closely witex workerson health initiatives such as distributing
condoms. The groups say such official stigma
it harder for them to receive AIDS prevention and treatment seffices.

The organizations with the most effective aAliDS strategies build their efforts
on a sophisticated understanding of the social and personal dynamics faced by marginalized
populations and start by building trust and credibility among the populations inoq&sis
proven effective, public health organizations strive to providejndgmental assistance to best
serve the health of sex workgeregardless of the status or situation of the individual.
VI. Effectsof the Anti-Prostitution Pledge

After being chatised by the U.S. government, Brazil took a bold step and
repudiaed theU.S. funds in order to save their counrtvide effective HIV/AIDS prevention
efforts. Unfortunately, most NGOs working on the ground do not have the kind of money or
support that N@s in Brazil do and thus are in dire straights trying to decide what actions to

take. The broad language of the restrictions increases the risk that organizations weihself

8 Center for Health and Gender Equisypranote 75.
86

Id.
8" phillips, supra note 26, at A3.
8 Center for Health and Gender Equisypranote75.
8 pathfinder Internationagupranote 81.
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or curtail effective programs for fear of being seen as supporting or pngnpoostitution’® For
example, an organization @ambodia discontinudts language classgsliminating an effective
program providing alternative skills to sex workers to enable them to work outside of the sex
industry, for fear that such a progranould be construed as supporting prostitution.

Durjoy Nari Shanghaa Bangladeshi sex workers collectiglased drogn
centers for sex woapitkleorderto win U.S faridinge dt closédrthgnd s
after signinghe prostitution loyait oaththat requires groups receiving USAID funding to have
a policy opposing prostitution and sex traffickingazera Bagum of Durjoy Nari Shangsiated
that ficlosing a dropn center is like losing their homes, like losing their meeting point, losing
their school ,° IThe Banglaglests argamizatitiddi2® dyogmcenters before
December, offering sex and literacy education as well as moral support, toilets and a place to
wash and rest for up to 5,000 womérhe group now has just foaenters, geared to children
and childrens' right¥?

Organizations not setfensoring but continuing to work with sex workers through
harm reduction and empowerment models are already being hanagstdeatenedor actual
funding cuts to their program&mpower, a Thai NGO that has promoted the rights of sex
workersfor 20 yearsaand teaches them literacy and safe sex skills, had its small USAID support

cut |l ast year, despi t®HMADSprsvengoneffoist ant r ol e |

% Certer for Health and Gender Equisypranote 75.See alsMatt Moffett and Michael M.

Phillips, Brazil Refuses U.S. AIDS Funds, Rejects ConditM#s, L ST. J.,, May 2, 2005, at AZvailable at:
http://lwww.walnet.org/csis/news/world_2005/wallstr880502.html
1 Janet GuttsmarBangladestWorker Angry at US AIDSHelp Restrictions REUTERS FOUND,.August 17, 2006,
glzvailable at http://www.aeqis.org/news/re/2006/RE060877.html

Id.
% Ditmore, supranote 68.
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VIl.  Constitutional Concerns with the Anti-Prostitution Pledge

Those opposed to thénti-Prostitution Pledge als@ise constitutional concerns,
specifically that it violates freedom of spedplotected by the Firgkmendmeny, as well adue
procesqprotected by th&ifth Amendreny)..

First Amendment: Advocates argue thdly forcing organizations to explicitly
oppose prostitutionthereby requiring domestic and foreigased organizations working in
public health to align themselves with a position in keeping with that ofddv&rnment policy,
the AntiProstitution Pledge compels speech, and therefore violates theARiendment .
According to Human Rights Watchicompel | i ng foreign organi za
consistent wi t h t he g 0 v e r n poastitutional condemsvand i n t
undermines the democratic princ®Theleylty bathr whi
forces private, USbhased organizations to espouse the
controversial social issue in order to remaiigible for government grants and restricts how
organizations use their private funds to engage in speech or programs related to prostitution.

While the U.S. government can legally require its funds be used to further
governmeniapproved messagés,it has not previously compelled U.S. organizations with
multiple funding sources to speak explicitly on an issue in compliance with a specific U.S.
objective®’

Due Process Clause: Advocates opposing the pledge also argue that t

language of the loyalty oatlequirement is so vague that organizations do not know how to

% Human Rights Watch).S.: Restrictive Policies Undermine A#iDS Efforts Letter to President Bush Opposing
Mandat oPyoéAntutiond Pledged Which Threat eMagl8Li ves of
2005, http://hrw.org/campaigns/hivaids/haidsletter/ See als®KT Memorial Fund Ltd. v. Agency for Intern.

D e v &7F.2d 275 (D.C. Cir. 1989)JudgeGinsberg, dissenting).

% pathfinder Internigonal, supranote 81

% Rust v. Sullivan, 500 U.S. 173, 196 (1991).

97 Center for Health and Gender Equisypranote 75
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